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This conmes before the Court upon defendant Tomry Edelin’s
Motions to Preclude the Death Penalty, to Dism ss the Governnent’s
Notice of Intent to Seek the Death Penalty, to Strike Aggravating
Factors, to Request an Evidentiary Hearing on the Sufficiency of the
Statutory and Non-statutory Aggravating Factors All eged by the
Governnment, to Strike the Notice of Intent to Seek the Death Penalty
Because of Racial Discrimnation in the Governnent’'s Capital Charging
Practices, and for Discovery. Defendant Edelin argues that 21 U S.C.
8§ 848 is unconstitutional for a variety of reasons, and chall enges
the statute as applied to him Defendant Edelin also challenges the
structure of the capital sentencing proceedings he will face if he is
found guilty of any of the three capital charges against him

Def endant Edelin has filed numerous challenges to the
constitutionality of 21 U.S.C. § 848, including ten Mdtions to
preclude the death penalty on the basis of the unconstitutionality of

the Anti-Drug Abuse and Death Penalty Act of 1988 [hereinafter ADAA],



six motions challenging the application of the death penalty and the
validity of the governnent’s Notice of Intent to Seek the Death
Penalty in this case, one Mdttion requesting an evidentiary hearing as
to the sufficiency of the evidence to support the aggravating factors
listed in the government’s Notice of Intent to Seek the Death

Penal ty, and one Mdtion to Strike the Notice of Intent to Seek the
Deat h Penalty Because of Racial Discrimnation. After review ng the
def endant’ s Motions, the Oppositions of the governnment, and the

deci sions of other courts with regards to the constitutionality of 21

U S. C. 8§ 848, the defendant’s Mtions are hereby DEN ED

Backagr ound

Def endant Tommy Edelin is charged in a one hundred and three
count Superseding Indictnent. He will be tried, beginning March 26,
2001, with five co-defendants. The defendants are charged with the
following crimes: conspiracy to distribute and possess with intent to
distribute five kilogranms or nore of cocaine, fifty grans or nore of
cocai ne base, and one kil ogram or nore of heroin; continuing crimnal
enterprise; conspiracy to participate in a racketeer influenced
corrupt organi zation; first degree nurder while armed; continuing
crimnal enterprise nurder; assault with intent to nurder while
arned; assault with a dangerous weapon; use of a firearm and

possession of a firearmduring a crinme of violence, anong other



crimes.

Each of the six defendants in this case is charged with at
| east one count of capital nurder, but the government is only seeking
t he death penalty agai nst defendant Tomy Edelin. Defendant Edelin
is charged with the intentional killing of three individuals while
engaging in and working in furtherance of a continuing crim nal
enterprise, in violation of Title 21, United States Code, Section
848(e). Defendant Edelin is also charged with counseling,
conmandi ng, inducing, procuring, and/or causing the nurders of eleven
ot her individuals, and fourteen assaults with intent to nurder.
These charges are in addition to five counts of solicitation of
mur der, one count of attenpted nmurder, and four counts of assault
with intent to nurder.

On June 30, 2000, the CGovernnment filed a Notice of Intent to
Seek the Death Penalty, in accordance with Section 848(h), and stated
therein its intent to seek the death penalty if defendant Tomy
Edelin is convicted on Counts Twel ve, Fourteen, and/or Sixteen of the
Supersedi ng I ndictnent. The Governnent has al so provided the
defendant with a specific |ist of statutory and non-statutory
aggravating factors it will seek to prove as the basis for the

i nposition of the death penalty.

1. Def endant’s Motion to Preclude the Death Penalty:




Constitutionality of the Anti-Drug Abuse Act

Def endant Edelin’s challenges to 21 U S.C. § 848 are
substantially simlar to challenges raised in this District by the

defendant in United States v. Cooper, 91 F. Supp. 2d 90 (D.D.C.

2000). Although the defendant in Cooper was charged under the
Federal Death Penalty Act, many of the statutory provisions, and the
def endants’ challenges to them are identical. The Court finds that
t he defendant’s argunents agai nst the death penalty, although rooted
in a sincere belief that the death penalty is cruel and unusual

puni shnent, ignore the controlling authority of decisions by the

United States Suprene Court. See Gregg v. Georgia, 428 U S. 153

(1976); MCleskey v. Kenp, 481 U S. 279 (1987); United States V.

Jones 132 F.3d 232 (5'" Cir. 1998) (upholding constitutionality of
death penalty and affirm ng death sentence inposed under sentencing
procedures of Federal Death Penalty Act of 1994, 18 U. S.C. 88 3591-
98), aff’'d, 527 U.S. 373 (1999). Similarly, many of the defendant’s
argunments against the constitutionality of the provisions in the ADAA
i gnore the decisions of other courts whose decisions are based on

wel | -reasoned anal ysis and | egal precedent. See United States v.

Frank, 8 F. Supp. 2d 253, 260-61 (S.D.N. Y 1998) (collecting “grow ng
body” of federal cases which have considered constitutional

chal l enges to the two federal death penalty acts and have, “wi thout



exception,” upheld their constitutionality).® This Court cannot
ignore the decisions of the Supreme Court, nor will it ignore the
conpel i ng deci sions of other courts upholding the constitutionality
and legitimcy of the ADAA and the capital sentencing procedures
establi shed by statute and case | aw.

The United States Suprenme Court has recogni zed that the
procedures for sentencing a person to death nust be subject to
“hei ght ened standards of reliability“2 and further established that
“death is different”® fromother penalties that can be inposed for
crim nal wongdoing. Defendant Edelin argues that the safeguards
i npl emented by various courts for procedures used during capital

sentencing are not sufficient to ensure the constitutionality of the

! The two federd death pendty acts, the Federal Death Pendlty Act of 1994 and the Anti-Drug
Abuse Act of 1988, have smilar provisions and procedures. Numerous federa courts have upheld the
condtitutiondity of the deeth penaty under the Anti-Drug Abuse Act of 1988 againg the same or Smilar
challenges as those presented to this Court. See United States v. Tipton, 90 F.3d 861, 895-901 (4™
Cir. 1996), cert. denied, 520 U.S. 1253 (1997); United States v. Bradley, 880 F. Supp. 271, 282-92
(M.D. Pa. 1994); United States v. Cooper, 754 F. Supp. 617, 621-27 (N.D. 11l. 1990) af'd, 19 F.3d
1154 (7™ Cir. 1994); United States v. DesAnges, 921 F. Supp. 349, 353-60 (W.D. Va. 1996);
United States v. Johnson, 1997 WL 534163 (N.D. I1l. 1997); United Statesv. Pitera, 795 F. Supp.
546, 552-70 (E.D.N.Y. 1992), &f’d on other grounds, 986 F.2d 499 (2d Cir. 1993); United Statesv.
Spivey 958 F. Supp. 1523, 1527-36 (D.N.M. 1997); United Statesv. Tidwel, 1995 WL 764077
(E.D. Pa. 1995); United States v. Walker, 912 F. Supp. 837, 844-58 (N.D.N.Y. 1995), &ff'd on
other grounds, 142 F.3d 103 (2d Cir.), cert. denied, 525 U.S. 896 (1998).

2 Pulley v. Harris, 465 U.S. 37, 55 (1984) (Stephens, J. concurring).

3 Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (“ The pendlty of death is qualitatively
different from a sentence of imprisonment, however long.”); Gardner v. Florida, 430 U.S. 349, 357-58
(1977) (“[D]eath is a different kind of punishment from any other which may be imposed in this
country.”) (plurdity opinion).




penalty. The Court finds that the safeguards established within the
ADAA, conbined with the procedures inplenmented by courts which have
interpreted the ADAA, and viewed through the | ens of Supreme Court
jurisprudence, are sufficient to protect the constitutional rights of
t he defendant. The rights of the defendant must be protected when he
faces the nost serious of penalties, to ensure that the result of the
sentenci ng be accurate and reliable; the proper application of 21
U.S.C. §8 848 protects the constitutional rights of defendant Edelin.

The death penalty cannot be constitutionally applied in an

arbitrary and capricious manner. Furman v. Georgia, 408 U. S. 238
(1972). The discretion of the sentencing jury nmust be suitably
“directed and limted so as to mnimze the risk of wholly arbitrary

and capricious action.” Zant v. Stevens, 462 U. S. 862, 874 (1983)

(internal citations omtted). It is also crucial, however, that each
defendant facing the death penalty be considered as an individual,
and that he receive “particularized consideration of all relevant
aspects” of his character before the death penalty is inposed on him

Whodson v. North Carolina, 428 U.S. 280, 303 (1976), Roberts v.

Loui si ana, 428 U. S. 325 (1976).

The statute under which defendant Tommy Edelin is charged, 21
U.S.C. 8§ 848, balances the conpeting interests present in a death
penalty case by applying the death penalty fairly and to a narrow

class of individuals while also providing for individualized



sentenci ng of the defendant. Defendant Edelin is eligible for the
death penalty because he allegedly killed, procured, or caused the
intentional killing of three different individuals, while engaged in
or working in furtherance of a continuing crimnal enterprise. The
death penalty is being sought agai nst him because he is death-

el igi ble and because the Attorney General made a decision to seek the
death penalty in his case. Defendant Edelin’s rights are further
protected by the additional safeguards within the ADAA that bal ance
his interests against the interests of the government. The Court

finds that the ADAA is constitutional.

A)  Narrowi ng of the Category of Persons Eligible for the Death

Penal ty

Def endant Edelin next argues that the ADAA is unconstitutional
because it fails to narrow the class of persons to whom the death
penal ty applies. The statutory scheme of 21 U.S.C. §8 848, however
specifically narrows the category of individuals who are eligible for
the death penalty.4 The statute uses successive steps to narrow the
broad category of all nurderers to those who have commtted nurder in

the furtherance of a continuing crimnal enterprise. The category is

4 See L owenfield v. Phelps, 484 U.S. 231 (1988) (narrowing could be accomplished in either
of two ways. “The legidature may itsaf narrow the definition of capitd offenses. . . so that thejury
finding of guilt responds to this concern,” or “the legidature may more broadly define capital offenses
and provide for narrowing by jury findings of aggravating circumstances at the penaty phase.”)

7



further narrowed to those nurderers who killed with one of the intent
factors listed in Section 848(n)(1). The intent elenment nust be
found beyond a reasonabl e doubt by the jury as an aggravating factor.
The government nust then convince the jury that at |east one

addi tional statutory aggravating factor, set forth in Sections
848(n)(2) through (n)(12), applies beyond a reasonabl e doubt.

Unani nous findings by the jury of the two aggravating factors
establishes the eligibility of the defendant to receive the death
penal ty.

Def endant Edelin argues that the aggravating factors discussed
above fail to narrow the class of persons eligible for the death
penalty fromthe entire category of persons convicted of crinmes
involving “intentional” killings. He is mstaken; 21 U S.C. § 848
itself creates a threshold restriction on the class of persons
eligible for the death penalty. Only those defendants who have
engaged in a killing as described by Section 848(e) are eligible for

the death penalty.® The legislature conplied with the constitutional

® The rdlevant portion of Section 848 (e) reads:

(1) In addition to the other pendties set forth in this section —

(A) any person engaging in or working in furtherance of a continuing crimina
enterprise, or any person engaging in an offense punishable under section 841(b)(1)(A)
of thistitle or section 960(b)(1) of thistitle who intentionaly kills or counsdls,
commands, induces, procures, or causes the intentiond killing of an individua and such
killing results, shdl be sentenced to any term of imprisonment, which shal not be less
than 20 years, and which may be up to life imprisonment, or may be sentenced to degth

21 U.S.C. § 848 (€)(1)(A)



requi renments of the Eighth Anendnment by adding an intent elenment to

the statute so that no defendant could be sentenced to death when he

had not intended to kill. See Tison v. Arizona, 481 U S. 137 (1986);

Enmund v. Florida, 458 U S. 782 (1982). This intent requirenent,

however, is not the only portion of Section 848 that serves to narrow
t he category of persons who are death penalty eligible. The
restrictions of the statute itself narrow the class, as does the

requi renent that the jury find at | east one aggravating factor beyond

the intent elenent. See Lowenfield v. Phel ps, 484 U. S. 231, 246

(1988); Tuilaepa v. California, 512 U.S. 967, 972 (1994). As the
Fifth Circuit Court of Appeals found, the relevant analysis is to
conpare cases which qualify under these factors to “the larger class
of all murders [including] felony nurders for which the death

sentence could not necessarily be inposed.” United States v. Flores,

63 F.3d 1342, 1370-71 (5'" Cir. 1995) cert. denied, 519 U S. 825

(1996) (citing Lowenfield v. Phelps, 484 U.S. 231, 241-42 (1988));

see also Arave v. Creech, 507 U. S. 463, 475 (1993).

Only once the jury determ nes that the defendant is eligible
for the death penalty would the jury begin to consider the other
statutory and non-statutory aggravating factors produced by the
governnent and the mtigating factors produced by the defendant.

Each of the aggravating factors nust be found beyond a reasonabl e




doubt by a unaninmous jury for the jury to consider these factors in
making its final determ nation. The mtigating factors presented by
t he defense need only be found by a preponderance of the information,
and any nenber of the jury who finds the existence of a mtigating
factor may consi der that factor when nmaking the final determ nation.
21 U. S.C. 8 848(k). Finally, the jury nmust carefully weigh the
aggravating and mtigating factors, in accordance with the
instructions provided by this Court. The jury would then make a

deci sion as to whether the defendant should be sentenced to death.
Thus, the narrow ng function served by the initial eligibility
determ nation by the jury limts the application of the death penalty
whil e the subsequent information submtted to the jury allows for the

sel ection of the proper penalty.

B) Weighing Statutes in Capital Sentencings

Def endant Edelin next chall enges the provision of the ADAA that
a death sentence may be inposed only if the jury finds that the
statutory and non-statutory aggravating factors “sufficiently
outweigh and all mtigating factors which nmay have been found, or
if no mtigating factors have been found, that the aggravating
factors alone are sufficient to justify a sentence of death.” See 21
U S.C. § 848(Kk). The Supreme Court has upheld the validity of

wei ghi ng provisions in capital sentencings. |In Buchanan v. Angel one,

10



the Court held that when a capital defendant is allowed to introduce
all constitutionally relevant mtigating i nformati on at sentencing,
the jury need not be instructed in the manner in which it should
consider that mtigating information. 522 U S. 269, 276-79 (1998).

Previously, in Tuilaepa v. California, 512 U S. 967, 978-79 (1994),

the Court held that “[a] capital sentencer need not be instructed how
to weigh any particular fact in the capital sentencing decision[.]”
Nevertheless, if the defendant is concerned about the jurors’ ability
to follow the statute in weighing the different factors accepted at
sentenci ng, he may propose a jury instruction to assist the jurors,

and the Court will take it under consideration.S®

C) Oder of Argunent at Sentencing

The Court, in considering the defendant’s argunment that the
order of argunment provision included in Section 848(j) is
unconstitutional, turns to the Federal Rules of Crimnal Procedure.
Rul e 29.1 prescribes the order of argunent at trial and reinforces
the standard practice of federal litigation to give the party with

t he burden of proof the right to open and close argunent. FED. R

® Severd courts have found the following jury ingtruction appropriate: “the aggravating factors
[mugt] sufficiently outweigh the mitigating factorq.]” See United States v. Chandler, 996 F.2d 1073,
1091 (11" Cir.), reh’ g en banc denied, 5 F.3d 1501 (11™ Cir. 1993), cert. denied, 512 U.S. 1227
(1994); United States v. Flores, 63 F.3d 1342, 1376 (5" Cir. 1995), cert. denied, 519 U.S. 825
(1996).

11



CRM P. 29.1. Although the Supreme Court has recogni zed that death
penal ty proceedings are different than other kinds of proceedings,

t he defendant goes beyond the Suprenme Court’s capital case decisions
to say that the order of argument provision is unconstitutional.
There is no basis for the defendant’s contention. The burden of
proof at sentencing remains squarely in the hands of the governnent,
and therefore, the order of argument provision of the statute is

valid. See United States v. Cooper, 91 F. Supp. 2d 90, 101 (D.D.C.

2000); United States v. Cooper, 754 F. Supp. 617, 627 n.17 (N.D. II1.

1990) .

D) Standard of Admissibility of Information at Sentencing

The inclusion of all mtigating information, in conpliance with

the Supreme Court’s decisions in Buchanan v. Angel one, 522 U. S. 269,

(1998) and Lockett v. Ohio, 438 U S. 586 (1978) would result in a

very skewed presentation of information at sentencing if the
governnent were not also allowed to provide relevant information with
regard to aggravating factors. The bal ance struck by the authors of
Section 848 thus results in a broad grant of discretion and
responsibility to the trial judge. The trial judge must carefully
wei gh each piece of information to be presented at sentencing and
exclude information “if its probative value is substantially

out wei ghed by the danger of unfair prejudice, confusion of the

12



i ssues, or msleading the jury.” 21 U S.C. 8§ 848(j).

Def endant Edelin, after review ng Section 848, concl udes that
t he adm ssion at sentencing of information that would not be
adm ssi bl e under the Federal Rules of Evidence invalidates the ADAA.
By contrast, the federal courts who have revi ewed the standards for
adm ssion of information at capital sentencings have determ ned that
the rel axed evidentiary standard is constitutional.’

The Suprene Court addressed a simlar provision in CGeorgia's

death penalty statute in Gregg v. Georgia, finding that the

| egi slature had “wisely . . . chosen not to inpose unnecessary
restrictions on the evidence that could be offered” because it was
“desirable for the jury to have as nuch information as possi ble when
it makes the sentencing decision.” 428 U.S. 153, 203-04 (1976). The
Fifth Circuit, when addressing the ADAA, specifically found that the
statute struck the proper bal ance between *“heightened reliability”

and “individualized sentencing.” United States v. Jones, 132 F.3d

232, 241 (5" Cir. 1998), aff’'d, 527 U.S. 373 (1999). The Court
finds that the evidentiary standards of the ADAA properly protect the

integrity of the capital sentencing process.

" See, 4., United States v. Cooper, 91 F. Supp. 2d 90, 97 (D.D.C. 2000); United Statesv.
Walker, 910 F. Supp. 837, 853 (N.D.N.Y. 1995); United States v. Spivey, 958 F. Supp. 1523,
1529-30 (D.N.M. 1997); United States v. DesAnges, 921 F. Supp. 349, 355-56 (W.D. Va. 1996);
United Statesv. Bradley, 880 F. Supp. 271, 290-91 (M.D. Pa. 1994); United States v. Pitera, 795 F.
Supp. 546, 564-65 (E.D.N.Y. 1992); United Statesv. Pretlow, 779 F. Supp. 758, 769-71 (D.N.J.
1991).

13



E) Mtigating |Informtion

The |l egislature, in drafting Section 848, recogni zed the
defendant’s right to provide all relevant mtigating informtion at
sentencing.® 21 U.S.C. 8§ 848 only restricts the defendant’s ability
to present mtigating informati on when the information presented is
substantially nore prejudicial than probative or may |lead to juror
confusion. See 21 U.S.C. 8 848(j). This sanme restriction applies to
the informati on presented by the government at sentencing. See id.
Def endant Edel in advances several argunments that the ADAA
unconstitutionally restricts the introduction of mtigating
information by the defendant. Upon a plain reading of the statute,
i ncludi ng Section 848(m (10), which allows the introduction of
“[o]ther factors in the defendant’s background, or character that
mtigate against inposition of the death sentence,” the Court finds

that the ADAA does not unconstitutionally limt the presentation of

mtigation information at sentencing. See United States v. Cooper,
91 F. Supp. 2d 90, 100 (D.D.C. 2000) (finding that a simlar
provision in the Federal Death Penalty Act does not exclude

mtigating information).

8 See Buchanan v. Angedlone, 522 U.S. 269, 276-77 (1998); Lockett v. Ohio, 438 U.S. 586,
604 (1978) (“in dl but the rarest kind of capital cases’ a sentencing authority may not “ be precluded
from considering, as a mitigating factor, any aspect of a defendant’ s character or record . . . asabass
for a sentence less than death”).

14



The Court also rejects defendant’s argunment that the jury would
reject mtigating factors that are not specifically listed in the
statute. The jury is presumed to follow instructions of the court.

See Richardson v. Marsh, 481 U.S. 200, 206 (1987). |If the defendant

is concerned that the jurors will be confused as to the relevance of
mtigating factors, he may propose appropriate corrective jury

instructions and the Court will take them under consi derati on.

F) lInadm ssibility of Race as a Mtigating Factor

Def endant Edelin asserts the unconstitutionality of the ADAA
because Section 848(0) precludes the jury from considering the “race,
color, religious beliefs, nation origin, or sex of the defendant or
of any victini as a mtigating factor. The defendant argues that
this prevents himfrompresenting all mtigating informtion at
sentencing, as is required by the Suprenme Court’s decisions in

Lockett v. Chio, 438 U. S. 586, 604 (1978) and Buchanan v. Angel one,

522 U. S. 269, (1998). While the Suprenme Court has held that the

def endant cannot be denied the opportunity to present mtigating
informati on at sentencing, the exclusion of race as a mtigating
factor does not violate the holding of Lockett, 438 U.S. at 604.
Federal courts have established that while race, gender, and

religi ous background should not be considered by the sentencing jury,

the effects and experiences of race may be adm ssible. If

15



a defendant can show that his |ife has been marked by

di scrim nation or sone other set of experiences,
irrespective of whether they result, in part, fromhis
race, then that properly m ght be adm ssible as rel evant

m tigating background or character evidence. But this is
a far cry fromusing race in and of itself as a proxy for
a set of beliefs and experiences. Pignentation does not
define a person’s character or background; the life that a
person has |l ed and the things that he has experienced do.

United States v. Webster, 162 F.3d 308, 356-57 (5'" Cir. 1998), cert.

deni ed, 528 U. S. 829 (1999). See United States v. Cooper, 91 F. Supp.

2d 90, 101 (D.D.C. 2000). The Court finds that defendant Edelin’s
obj ection to Section 848(0) is unfounded, the restriction on his

ability to present race as a mtigating circunstance does not violate

his constitutional rights.

G ADAA' s Appell ate Revi ew Procedures

Under the Anti-Drug Abuse Act, appellate review is granted upon
t he application of the defendant. 21 U S.C. 8 848(q). The review ng
court is permtted to grant relief froma death sentence if the death
sentence was “inmposed under the influence of passion, prejudice, or
any other arbitrary factor,” there is insufficient evidence to
support the required aggravating factor, or there is sone |egal error
in the proceedings that requires reversal of the sentence. 1d.

Def endant Edelin argues that this “limted” appellate review is not

16



“meani ngful ”° and invalidates the statute. The Court disagrees.

The Suprenme Court has not found that automatic appellate review
is required in death penalty cases, nor has the Suprenme Court held
that the appellate review provided in 21 U S.C. 8 848 or simlar
statutes is inadequate. The defendant is concerned that the |ack of
automatic appellate review “takes fatal advantage of a condemed

person at the height of his vulnerability” by requiring the defendant

to file a notice of appeal. See Defendant’s Mtion at 25. The act of
filing notice is not an onerous burden. Defendant Edelin has three
def ense counsel, provided pursuant to 18 U.S.C. 8§ 3005, 21 U S.C. 8§
848(q)(4)-(8), and the clerk of the court is required to file the
noti ce upon the defendant’s request. See FED. R CRm P. 32(c)(5).
The defendant will not be w thout resources, his counsel can ensure
an appeal is filed, should an appeal be needed.

A review of the plain words of the ADAA, in conjunction with an
under st andi ng of one of the nost common rul es of statutory

construction, 1 yields the conclusion that appellate review under the

% “We have emphasized repeatedly the crucia role of meaningful appdllate review in ensuring
that the death pendty is not imposed arbitrarily or irrationdly . . .” Parker v. Dugger, 498 U.S. 308,
320 (1991).

10 As Justice Holmes once said : “A statute must be construed, if fairly possible, so asto avoid
not only the conclusion that it is uncongtitutiona but aso grave doubts upon that score” United States
v. Jn Fuey Moy, 241 U.S. 394, 401 (1916) (citing United States ex rel. Attorney Genera v. Delaware
& Hudson Co., 213 U.S. 366, 408 (1909)). See Almendarez-Torresv. United States, 523 U.S. 224,
237 (1998). “Thiscanon isfollowed out of repect for Congress, which we assume legidatesin the
light of condtitutiond limitations” Rugt v. Sullivan 500 U.S. 173, 191 (1991). Additionadly, the

17



ADAA is meaningful in the constitutional sense. Wile the defendant
argues that the statutory |language is too restrictive of the
appellate court’s powers, the words of the statute indicate that the
appellate court maintains the ability to review the sentencing

decision if it is inposed under any “arbitrary factor,” a | ack of
evi dence supporting the mandatory aggravating factor, or any other
| egal error properly preserved for appeal. See 21 U . S.C. § 848(q).
The defendant al so reads the ADAA to unconstitutionally
foreclose plain error review by appellate courts. Contrary to the

position of the defendant, however, there is “no basis for thinking

that [a] court of appeals will be linmted in its power to fully

review any sentence inposed.” United States v. Pitera, 795 F. Supp.
546, 567 (E.D.N. Y. 1992).'' The Court finds that the provisions of
21 U.S.C. § 848, in accordance with the United States Constitution
and the applicable rules of crimnal procedure, do not

unconstitutionally curtail appellate review of death sentences.

Supreme Court has established that it will not “* anticipate a question of congtitutiona law in advance of
the necessity of deciding it.”” See Ashwander v. TVA, 297 U.S. 288, 346 (1936) (Brandeis, J.,
concurring), quoting Liverpool, New York & Philadelphia S.S. Co. v. Commissioners of Emigration,
113 U.S. 33, 39 (1885). Just asthe Supreme Court avoids conflict with the legidative branch, this
Court will not “decide questions of a congtitutiona nature unless absolutely necessary to a decision of
the case.” Burton v. United States, 196 U.S. 283, 295 (1905).

11 While the defendant fears that aplain error might not be preserved for review under the
ADAA, Rule 52(b) of the Federd Rules of Crimina Procedure applies equally to unpreserved plain
error that affect the defendant’ s substantia rightsin capital proceedings under either the Federal Degth
Pendty Act or the Anti-Drug Abuse Act. See Jonesv. United States, 527 U.S. 373, 388 (1999).

18



Def endant Edelin identifies another flaw he considers fatal in
the ADAA's appellate review provisions in the lack of a provision for
proportionality review. Although the Supreme Court has relied on
proportionality review as an added feature to protect the rights of
capi tal defendants, it has never held that proportionality reviewis

constitutionally required. Pulley v. Harris, 465 U. S. 37, 50 (1984).

The Suprenme Court explained in Pulley that Zant v. Stephens?!? had

established that “[p]roportionality review was considered to be an
addi ti onal safeguard against arbitrarily inposed death sentences, but

conparative review was [not] constitutionally required.”
Pul l ey, 465 U. S. at 50.

The death penalty statute at issue here does not provide for
proportionality review, although other courts have held that the
statute does not bar appellate courts from conducting proportionality
review and exam ning the penalties inposed in simlar cases. See 21

U S.C. 8§ 848; United States v. Cooper, 91 F. Supp. 2d 90, 99 (D.D.C.

2000). The defendant’s argunent that the ADAA is unconstitutional,
because of a lack of a proportionality review provision, is
unper suasi ve agai nst the words of the Supreme Court and the decisions

of other federal courts.13

12462 U.S. 862 (1983).

13 See United States v. Cooper, 91 F. Supp. 2d 90, 99 (D.D.C. 2000); United States v.
Bradley 880 F. Supp. 271, 284 (M.D. Pa. 1994); United States v. Pretlow, 779 F. Supp. 758, 763

19



Def endant Edelin next argues that the ADAA's remand provi sion,
included in Section 848(q)(3), could be applied in violation of the
Doubl e Jeopardy Cl ause of the Fifth Amendnent, and therefore
invalidates the entire ADAA. The defendant ignores several canons of
statutory instruction in conmng to this conclusion. Although the
statute could be applied in an unconstitutional manner, ! the statute
allows for conpliance with its ternms in a constitutional nmanner. See

United States v. Cooper, 91 F. Supp. 2d 90, 99 (D.D.C. 2000). The

Court will not assunme that the Circuit Court of Appeals wll decide
in a manner inconsistent with the Constitution, particularly where
the statute does not conpel such a decision. Defendant Edelin’s
doubl e jeopardy challenge to the remand provisions of the ADAA is

rej ect ed.

[11. The Anti-Drug Abuse Act as Applied to Defendant Edelin

A) Validity of Notice of Intent to Seek the Death Penalty

Def endant Edelin argues that the Notice of Intent to Seek the

n.2 (D.N.J. 1991); United States v. Cooper, 754 F. Supp. 617, 626 (N.D.1II. 1990); &f'd, 19 F.3d
1154 (7" Cir. 1997).

14 “IA]n act of Congress ought not to be construed to violate the Congtitution if any other
possible congruction remains available” Rug v. Sullivan, 500 U.S. 173, 190 (1991) (citations
omitted). See also supra note 10.

15 See Poland v. Arizona, 476 U.S. 147, 152-53 (1986) (finding double jeopardy isimplicated
on remand only where the reviewing court finds that the government has “failed to prove its cass” for
the desth penalty).
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Death Penalty is insufficient to enable himto prepare for the

capi tal sentencing proceedings that will occur if he is found guilty
of one or nore of the three capital charges against him This Court
has already held that the Notice of Intent to Seek the Death Penalty
neets the applicable constitutional and statutory requirenments for

Notice. See United States v. Edelin, Order of January 23, 2001, 2001

W. 65580, *16 (D.D.C.).

The Notice filed by the governnment enunerates the aggravating
factors that apply to each of the three capital counts charged in the
Superseding Indictnent. The Notice includes the specific intent
el ements which are applicable to each count, the applicable statutory
aggravating factors, and the non-statutory aggravating factors which
t he governnment intends to prove at sentencing. The Notice filed by
the governnment is in conpliance with the requirenents of 21 U S.C. 8§

848(h), as previously held by this Court. See United States V.

Edelin, Order of January 23, 2001, 2001 W 65580, *16 (D.D.C.). The
Notice is therefore not deficient. Defendant’s Mdtion to Dism ss the
Governnment’s Notice of Intent to Seek the Death Penalty is hereby

DENI ED

B) Validity of the Non-statutory Agdravating Factors Noticed by

t he Gover nnent

Def endant Edelin contends that the use of non-statutory
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aggravating factors at sentencing violates the Eighth Arendment. He
argues that the use of non-statutory aggravating factors does not
limt and guide the discretion of the sentencing jury as is required
by the Constitution. The Suprenme Court, however, has found that if
the jury first finds at | east one statutory aggravating factor which
narrows the class of defendants who are eligible for the death
penalty, the Constitution does allow consideration of non-statutory
aggravating factors at sentenci ng where those factors are “rel evant

to the character of the defendant or the circunstances of the crine,”

Barclay v. Florida, 463 U S. 939, 967 (1983) (Stevens, J.,

concurring). See also Zant v. Stephens, 462 U.S. 862, 878-79 (1983).

Under the Anti-Drug Abuse Act, non-statutory aggravating
factors only cone into play after two threshold statutory aggravating
factors have been proved beyond a reasonabl e doubt. See supra Section

1 (A). The court in United States v. Bradley found that non-

statutory aggravating factors need not narrow the class of defendants
eligible for the death penalty, but instead should serve to “assi st
the jury in making an individualized determ nati on whet her the

def endant shoul d be executed.” United States v. Bradley, 880 F. Supp.

271, 285 (M D. Pa. 1994).
Aggravating factors provide for individualized sentencing.
This is true of statutory and non-statutory aggravating factors

ali ke. The use of non-statutory aggravating factors under the ADAA
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is “virtually the same” as the role of sentencing information in non-

capital cases. United States v. Pitera, 795 F. Supp. 546, 562

(E.D.N. Y. 1992); United States v. Cooper, 754 F. Supp. 617, 626 (N.D.

1. 1990), aff’'d 19 F.3d 1154 (7" Cir. 1994). The governnment does
not have unbridled discretion to use non-statutory aggravating
factors under the ADAA. The statute restricts the use of information
if “its probative value is substantially outwei ghed by the danger of
creating unfair prejudice, confusing the issues, or msleading the
jury.” 21 U S.C. 8 848(j). Non-statutory aggravating factors nust

al so survive the “heightened reliability” standard applicable in

capital sentencings. United States v. Bradley, 880 F. Supp. 271, 285

(MD. Pa. 1994).
Ot her restrictions on the use of non-statutory aggravating
factors include that the aggravators nmay not be vague, anbi guous or

overbroad. Tuilaepa v. California, 512 U.S. 967, 972 (1994). There

nmust al so be sufficient evidence to support each of the aggravating
factors presented at sentencing. 21 U S.C. 8 848(q). Furt her nore,

t he aggravating factors used nust be included in the government’s
notice of intent to seek the death penalty, filed pursuant to 21

U S.C. 8§ 848(h), and each aggravating factor nmust be proven beyond a
reasonabl e doubt. 21 U. S.C. § 848(j). Although defendant Edelin
argues that non-statutory aggravating factors are unconstitutional,

the Court finds that they are valid. The non-statutory factors
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presented in the governnent’s Notice are not vague or overbroad. See

Tuilaepa v. California, 512 U. S. 967 (1994); United States v. Cooper,

91 F. Supp. 2d 90 (D.D.C. 2000). Nor are the non-statutory factors
noticed by the governnment facially invalid under Section 848(j).

Each of the non-statutory aggravating factors and the information the
governnment intents to present in support of each factor will be

eval uated by the court when the government makes its proffer of
information at the start of jury deliberations at the guilt phase of

trial. See Court’s Order of February 8, 2001, at 30.

Def endant Edelin further argues that Congress intended to
prevent the use of unadjudicated crimnal conduct as a non-statutory
aggravating factor and therefore included adjudicated crin na
conduct in the list of statutory aggravating factors. 21 U S.C. 8§
848(n)(2)-(4), 848(n)(10). This argunment has previously been

rejected by other courts. See United States v. Cooper, 91 F. Supp. 2d

90, 106 (D.D.C. 2000); see also United States v. Frank, 8 F. Supp. 2d

253, 279-80 (S.D.N. Y. 1998) (holding that statutory aggravating
factors do not constitute an exhaustive list of factors which may be
submtted regarding a defendant’s past crim nal behavior); United

State v. Spivey, 958 F. Supp. 1523, 1534 (D.N.M 1997) (rejecting

def endant’ s contention that, because Congress did not include further

16 21 U.S.C. § 848(n)(2)-(4), 848(n)(10). The Court further addresses Defendant Edelin’s
challenges to the use of unadjudicated crimind activity infra Section 111(D).
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dangerousness as a statutory aggravating factor, it nust have
intended to exclude it as a non-statutory factor as well). The Court
finds that if Congress had intended that only statutory aggravating
factors be considered, it would not have all owed consideration of any

non-statutory aggravators. See Spivey 958 F. Supp. at 1534.

The statute clearly allows for the use of non-statutory
aggravating factors once they have been properly identified in the
government’s Notice of Intent to Seek the Death Penalty. See 21
U S.C. 8 848(h). The government has properly included non-statutory
aggravating factors in its Notice of Intent to Seek the Death
Penalty. The validity of those non-statutory aggravating factors
cannot be chall enged sinply on the grounds that they are non-
statutory rather than statutory aggravating factors. The Court finds
that the use of non-statutory aggravating factors does not violate

def endant Edelin’s constitutional rights.

1) Delegation of Authority to the Executive

Def endant Edelin argues that the use of non-statutory
aggravating factors is the result of an unconstitutional del egation
by the | egislative branch to the executive branch. The Suprene Court
has recogni zed that “the sentencing function |ong has been a
peculiarly shared responsibility anong the Branches of governnment and

has never been thought of as the exclusive constitutional province of
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any one Branch.” Mstretta v. United States, 488 U S. 361, 390

(1989). Unless expressly prohibited, federal courts have
traditionally permtted the government to introduce “any and all

i nformation which m ght reasonably bear on the proper sentence for
the particular defendant, given the crime commtted.” Wasnman v.

United States, 468 U.S. 559, 563 (1984).

The limted del egation of the legislature’s sentencing power in
t he ADAA has been held to be constitutionally perm ssible by a

variety of federal courts. See, e.qg., United States v. MCullah, 76

F.3d 1087, 1106-07 (10" Cir. 1996), cert. denied, 520 U S. 1213

(1997); United States v. Tipton, 90 F.3d 861, 895 (4" Cir. 1996),

cert. denied, 520 U.S. 1253 (1997). See also United States v. Jones

132 F.3d 232, 239-40 (5" Cir.), aff’'d, 527 U.S. 373 (1999) (arising
under the Federal Death Penalty Act of 1994). These courts have
found that the ADAA and the Federal Death Penalty Act of 1994
prescribe “intelligible principles” to which the prosecutor nust
conform The analysis established by the Fifth Circuit with regard
to the Federal Death Penalty Act of 1994 is equally applicable to the
Anti -Drug Abuse Act:

At least four limtations guide the prosecution in

exercising its delegated authority. First, the statute

limts the scope of aggravating factors to those for which

prior notice has been given by the prosecution. Second,

the death penalty jurisprudence devised by the Suprene

Court guides the prosecution in fornmulating non-statutory
aggravating factors. . . . Third, the district court
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functions as a gatekeeper to limt the adm ssion of

usel ess and inperm ssibly prejudicial information. And
fourth, the requirement that the jury find at | east one
statutory aggravating factor beyond a reasonabl e doubt
before it may consider the non-statutory factors further
limts the delegated authority. The requirenent of at

| east one statutory aggravating factor secures sufficient
Congressi onal guidance in classifying death-eligible

of f ender s.

Jones, 132 F.3d at 239-40, aff’'d, 527 U.S. 373 (1999) (footnote and
citations omtted. The provisions of the ADAA simlarly protect the
constitutional rights of the defendant. The del egation of

| egislative authority to the prosecutor is not unconstitutional in

the context of the ADAA' s use of non-statutory aggravating factors.

2) Ex Post Facto Concerns

Def endant Edelin argues that the use of non-statutory
aggravating factors which include conduct other than the crinmes
charged in the indictnment, such as other crimnal activity, including
weapons possession, narcotics trafficking, and acts undertaken to
obstruct justice, violates the ex post facto clause of the
Constitution. He states that at the time that the conduct was
all egedly commtted, he would not have had any reason to believe it
could “warrant crimnal sanctions such as the death penalty.”

Def endant’s Mbtion at 31.

Thi s argunent has been made before nunerous other courts and

rejected. This Court finds no reason to deviate fromthe reasoning
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established in previous decisions. See, e.qg., United States v.

Cooper, 91 F. Supp. 2d 90, 106 n.11 (D.D.C. 2000); United States v.

d over, 43 F. Supp. 2d 1217, 1230 (D.Kan. 1999); United States V.

Frank, 8 F. Supp. 2d at 267; United States v. Nguyen, 928 F. Supp.

1525, 1537-38 (D.Kan. 1996); United States v. Bradley, 880 F. Supp.

at 284; United States v. DesAnges, 921 F. Supp. at 354-55; United

States v. Spivey, 958 F. Supp. 1523, 1534 (D.N.M 1997); United

States v. Pitera, 795 F. Supp. at 563-64. The use of non-statutory

aggravating factors during a capital sentencing proceedi ng does not
violate the ex post facto clause of the Constitution, the defendant’s

chal | enge fails.

C) Def endant’s Request for an Evidentiary Hearing

Def endant Edelin’s Motion for an Evidentiary Hearing on the
Sufficiency of the Statutory and Non-statutory Aggravating Factors
Al | eged by the Governnment i s DENI ED. Whi | e def endant Edel i n cl ai ns
that he is unable to adequately prepare for capital sentencing
pr oceedi ngs because he has alimted anount of i nformati on availableto
him the government indicates that extensive discovery has been
provi ded to t he def endant. The Court has previously rul edthat the

def endant is not entitledto further pre-trial discovery. See Uni ted

States v. Edelin, Order of January 23, 2001, 2001 W. 65580 (D.D.C.).
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The ruling of this Court inits prior Order was based on the
representations of the government of the di scovery providedtothe
def endant, and on the Court’ s fi ndi ng of danger ousness of the def endant
and hiswillingnesstointerferew th the judicial process. l1d. The
Def endant has not shown that the Court’s previous findings were
erroneous. Defendant Edelin argues that heisentitledtoapretrial
hearing on the sufficiency of the evidence as to each of the non-
statutory aggravators noticedinthe government’s Notice of Intent to
Seek the Death Penalty. The Court finds that heis not entitled toa
pretrial adjudicationastothe sufficiency of the evidence he woul d
face at sentencing.

The Court has ordered the governnment to nake a proffer of the

information it will produce at the time of sentenci ng. See Court’s

Order of February 8, 2001, at 30. This pre-verdict noticetothe Court

and t he defendant will allowthe Court to effectively operateinits
capacity as a gat ekeeper for questionabl e information. The Court wll
cl osely adhereto the statutory provi sions of the ADAAthat all owfor
t he excl usi on of i nformati on whose probative value is substantially
out wei ghed by t he danger of unfair prejudice, confusion of theissues,
or m sleading of the jury. See 21 U. S. C. § 848(j). The governnent’s
proffer of informationw Il also all owthe defendant to prepare for
sentencing, tothe extent that the proffer includes information of

whi ch he was not previously aware. In addition to the proffer the
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governnment will be required to provide at the start of jury
del i berations at the guilt phase, the def endant has ot her sources of
information available to him The governnment indicates that the
def ense has been i nforned of the evidentiary support for each paragraph
of the Notice of Intent to Seek the Death Penalty, both through

di scovery and di scussi on. See Governnent’s OQmi bus Qpposition at 74.

Mor eover, al nost all of theinformationto beintroduced at sentencing
wi || have previously beenintroduced during the guilt phase of the
trial. Therefore, it should be clear that the defendant will have
anpl e evi dence and i nformati on at his di sposal for the preparation for
hi s capital sentencing, shoul d he be found guilty of one or nore of the
capi tal counts.

Based on the extensive discovery already provided by the
governnent, the government’ s Notice of Intent to Seek the Death Penal ty
regardi ng aggravators to be presented at sentencing, infornmation
di scussed anong counsel that will be used to support the statutory and
non-statutory aggravating factors, and the Court ordered pre-verdi ct
government proffer of information, an evidentiary hearing is
unnecessary. Defendant Edelinw || have sufficient evidence to prepare
to rebut the statutory and non-statutory aggravators t he gover nnment
intends to rai se at sentencing. Defendant Edelin’s Mtion for an

Evi dentiary Hearing is hereby DENI ED.
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D) Unadjudicated Crimnal Activity

The governnment’s Notice of Intent to Seek the Death Penalty
i ncl udes unadj udi cated crimnal activity as aggravators to be used at
sentenci ng. !’ Defendant Edel i n argues t hat unadj udi cated cri m nal
activity shoul d not be adni ssi bl e during t he sentenci ng proceedi ng
because it woul d be extrenely prejudicial and not proved beyond a
reasonabl e doubt before an unbi ased jury. He fears that the use of
unadj udi cated crim nal activity as aggravating factors coul d open t he
door to factors that t he government cannot prove beyond a reasonabl e
doubt. Whil e unadjudicated crimnal activity may not be val i d when
used as aggravating factors, the use of unadjudicated crimnal activity
as informati onto support a finding of other aggravating factorsis

valid. 18

1 The unadjudicated crimina activity identified in the government’s Notice is comprised of
crimes charged in this case againgt defendant Eddin. Thus, at the time of sentencing, this crimind
activity will no longer be unadjudicated. The Court may reconsider the use of crimind activity as
aggravating factors after the jury reaches averdict in the guilt phase of trid and when the Court reviews
the government’ s proffer of information, required pursuant to the Court’s Order of February 8, 2001.

18 While Section 848(j) requires that each aggravating factor be proved beyond a reasonable
doubt to a unanimous jury, each piece of evidence used to support the aggravating factor need not be
proved beyond a reasonable doubt. See Huddleston v. United States, 485 U.S. 681, 682, 691-92
(1988) (evidence of other crimes under FED. R. EVID. 404(B) may be admitted for consideration by the
jury without a preliminary finding by the court and need be proved only by a preponderance of the
evidence). Other federd courts have found that unadjudicated crimina conduct was admissible at
sentencing even if not proved to a beyond a reasonable doubt standard. See United Statesv. Mir, 919
F.2d 940, 943 (5" Cir. 1990) (any unadjudicated conduct considered in determining sentence must be
supported by a preponderance of the evidence (citing McMillan v. Pennsylvania, 477 U.S. 79, 91
(1986)); United States v. Beckford, 964 F. Supp. 993, 996-97 (E.D. Va. 1997) (rgecting contention
that theindividua unadjudicated acts of prior violence would have to be found, by the court initidly and
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The Supreme Court has indicated that unadjudi cated crim nal

conduct i s adm ssi bl e duringthe penalty phase of acapital trial in

several opinions. InWlIllians v. NewYork, 337 U. S. 241, 244, 251-52
(1949), the Court heldthat it was constitutionally perm ssiblefor a
sent enci ng j udge to consi der evi dence of unadj udi cated burglaries in

sentenci ng t he defendant to death. See also N chols v. United States,

511 U.S. 738, 747 (1994) (reaffirmng the Court’s uphol ding
consi deration at sentenci ng of “a def endant’ s past cri m nal behavi or,
evenif noconvictionresulted fromthat behavior”).!® Furthernore,
ot her federal courts have hel d t hat t he use of unadj udi cated cri m nal
activity is constitutionally perm ssible in a capital sentencing

proceeding. See, e.g9., United States v. Cooper, 91 F. Supp. 2d 90, 106

(D.D.C.); United States v. Beckford, 964 F. Supp. 993, 1001-02 (E. D

Va. 1997). Accord, United States v. Hall, 152 F. 3d 381, 403-04 (5"

Ar. 1998), (cert. denied, 526 U. S. 1117 (1999); United States v. Cuff,

the jury a the penaty phase, to have been proved by “clear and convincing evidence’). See dso
Breard v. Netherland, 949 F. Supp. 1255, 1267 (E.D. Va. 1996) (“trid court did not err in refusing to
ingruct thejury [at pendty phase] that al aleged prior offenses must be proved beyond areasonable
doubt”), af'd, 134 F.3d 615 (4™ Cir.), cert. denied, 523 U.S. 371 (1998); Turner v. Johnson, 106
F.3d 1178, 1188-89 (5™ Cir. 1997) (unadjudicated offenses need not be proved beyond a reasonable
doubt at capital pendty phase) (citing Huddleston v. United States, 485 U.S. 485 U.S. 681 (1988)).

19 See dlsp Hatch v. Oklahoma, 58 F.3d 1447, 1465 (10™ Cir. 1995) (citing Williams and
Nichols and concluding that the admission of evidence of unadjudicated offenses a a capita sentencing
proceeding does not violate due process), cert. denied, 517 U.S. 1235 (1996); accord, Devier v. Zant,
3 F.3d 1445, 1464-65 (11" Cir. 1993), cert. denied, 513 U.S. 1161 (1995); Williamsv. Lynaugh,
814 F.2d 205, 208 (5" Cir.), cert. denied, 484 U.S. 935 (1987); United States v. Bradley, 880 F.
Supp. 271, 286-87 (M.D. Pa. 1994); United Statesv. Pitera, 795 F. Supp. 571, 577 (E.D.N.Y.
1992).
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38 F. Supp. 2d 282, 288 (S.D.N. Y. 1999); United States v. Kaczynski,
1997 WL 716487.

Evi dence t hat supports the all egati ons that t he def endant has
engaged i n obstruction of justice by threatening witnesses relatedto
this caseisrelevant tothe defendant’s sentencing. The use of that
evi dence t o support non-statutory aggravating factors at sentencingis

constitutionally permssible. See United States v. Beckford, 964 F.

Supp. at 1000; United States v. Davis, 912 F. Supp. 938, 948 (E. D. La.

1996); United Statesv. Pitera, 795 F. Supp. 546, 564 (E.D. N. Y. 1992).

The wei ght that this evidence shoul d be accorded i s a deci si on t hat
shoul d be l eft tothe sentencing jury. This type of information, once
deened reliable by the trial judge, allows for individualized
sentencing. Contrary to Defendant Edelin’ s clains, the hei ghtened
reliability standard does not require the exclusion of informationthat

may be prejudicial to him?2°

E) Use of Crines Charged in the Indictnent as Aggravators

As a corollary to the defendant’s challenge to the use of
unadj udi cated crimnal activity as informationto support aggravati ng

factors, the def endant al so chal | enges t he use of crines chargedinthe

20 “IH]eightened rdiability does not reguire exclusion of rdiable, rdevant evidence smply
because the information may prove detrimentd to the defendant. To find otherwise would ignore the
interest in ensuring the correct sentence, which ultimatdly isthe god of the heightened rdiability
requirement.” United States v. Beckford, 964 F. Supp. at 997-98 (collecting cases).
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i ndi ctment as non-statutory aggravating factors. The defendant argues
that the use of crines charged in the indictment as non-statutory
aggravating factors woul d bi as t he sentenci ng process agai nst him
because the jury nmust find the exi stence of a non-statutory aggravat or
as a consequence of finding himguilty of any of the all eged

racketeering acts. Defendant’s Motion at 66-67.

The Suprenme Court explained in Lowenfield v. Phelps that

i nformation duplicating an el ement of the capital offense of conviction
does not invalidate a Notice of Intent to Seek t he Deat h Penal ty when
it “genuinely narrow s] the cl ass of deat h-eligi bl e persons and t her eby
channel [s] the jury' s discretion. . . . at either the sentencing phase
of thetrial or the guilt phase.” 484 U. S. 231, 244-45 (1988). The
fact that an aggravating circunstance found at the sentenci ng phase
duplicates el ements of the crine found at the guilt phase of tri al
“does not make [a deat h] sentence constitutionally infirm”]ld. at 246.

The same anal ysi s applies tothe use of non-statutory aggravati ng

factors.? Followi ng the rational e of Lowenfieldv. Phel ps, and G eqg

v. Georgia, 428 U.S. 153 (1976), “federal courts of appeal s have

consistently held that a sentencing jury can consi der an el enent of the

capital offense as an aggravating circunmstance even if it is

21 While the holding of Lowenfield v. Phelps applies to the use of statutory aggravating factors,
the Supreme Court has recognized that non-statutory aggravators are not required to serve the same
“narrowing” function that statutory aggravators serve. See United States v. Jones, 527 U.S. 373, 400-
02 (1999).
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duplicitous.” Deputy v. Taylor, 19 F. 3d 1485, 1502 (3d Cir.), cert.
deni ed, 512 U. S. 1230 (1994).2 Furthernore, under the Anti-Drug Abuse
Act, the Tenth Grcuit Court of Appeal s has held that the non-statutory
aggravating factor “conm ssion of of fenses charged in indictnment” was
constitutional because the death eligibility provision of Section
848(e) sufficiently narrowed t he cl ass of defendants eligiblefor the

deat h penalty. See United States v. McCullah, 76 F. 3d 1087, 1107-08

(10th Cir. 1996).

The Court finds that the use of crines charged inthe indictnent
as aggravating factors at sentencingis permssible. If thejury finds
beyond a r easonabl e doubt that the def endant commtted crines listedin
t he i ndi ct mrent ot her than the capital count(s) for which heisto be
sentenced, the jury shall be all owed to consi der those crines. See

United States v. Cooper, 91 F. Supp. 2d 90, 108 (D.D. C. 2000); United

States v. Frank, 8 F. Supp. 2d 253, 276 (S.D. N. Y. 1998). The Court

concl udes that proper instruction to the jury on this matter is

preferabletoallowingthe jury to specul ate duringthe sentencing

22 Defendant Eddlin’ s rdiance on United States v. McVeigh, 944 F. Supp. 1478 (D. Colo.
1996) is migplaced. The court’ s decision in McVegh was based on Stringer v. Black, 503 U.S. 222
(1992), a case in which the Supreme Court focused on the vague and imprecise nature of aggravating
factors. Stringer, at 228-29. The Supreme Court decided in United States v. Jones, 527 U.S. 373
(1999) that previous Supreme Court decisions did not hold “that aggravating factors could be
duplicative s0 as to render them condtitutiondly invdid . . . . Wha we have said isthat the weighing
process may be impermissibly skewed if the sentencing jury considers an invdid factor.” Jones, at 397.
The aggravating factors challenged here by defendant Eddlin are not so vague or imprecise to be
congdered “invdid.”
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proceedi ng how or whet her it shoul d consider other crimes for whichit

has al ready found def endant Edelin guilty beyond a reasonabl e doubt .

F) Victimlnpact Non-statutory Aggravating Factors

Def endant Edel i n recogni zes the rel evant Suprene Court precedent
inthis case, but challengesthelimts of victiminpact evidence t hat
may be presented duri ng sentencing. The statutory provisions of the
Federal Death Penalty Act of 1994, 18 U.S.C. 8§ 3593(a)(2), allowfor
the i ntroduction of properly noticed victiminpact evidence. The
governnment has indicated that it intends to offer victiminpact
evi dence at sentencing, and delineatestheinformationit intendsto

present. See Governnent’'s Omi bus Opposition at 56 n.20.

The Court does not findthat theinformationthe governnent seeks
to introduce at sentencing would be unduly prejudicial to the

def endant. The Suprene Court uphel d t he use of victi minpact evi dence

at sentencing inPayne v. Tennessee, 501 U. S. 808 (1991). The Supremne
Court uphel d vi cti mi npact aggravating factors nore | oosely drafted

than thoseinthis case inJones v. United States, 527 U. S. 373, 378

(1999). Thus, the defendant’s argunent that the victi minpact rel at ed
aggravating factors are too vague is rejected.

Def endant Edel in argues that while victiminpact evidence is
adm ssible, it should belimtedby the Court toinclude only one adul t

fam |y menber for each victim each of whomwoul d provide witten
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testinony to the Court for pre-screening, and to reduce the
enotionality of thetestinony, inadditiontorestrictingeachfamly
menber totheir wittentestinony. The Suprene Court clearly indicated

i n Payne v. Tennessee that victiminpact evi dence need not be treated

differently than ot her evi dence at sentencing. 501 U. S. 808 (1991).
“G ven that victi minpact evidenceis potentiallyrelevant, nothingin
t he Ei ght h Amendnent conmands that States treat it differently than

ot her kinds of relevant evidence.” Payne, 501 U.S. at 831.
There no i ndication that victi minpact i nformati on nust belimted
beyond the | i m ts pl aced on ot her ki nds of i nformati on at sent enci ng,
in order to protect the constitutional rights of the defendant.
Furthernmore, the governnment’s Notice tracks the previously upheld
| anguage of 18 U.S.C. 8§ 3593(a)(2). The Court will carefully consider
the information to be presented at sentencing, and will use its
tradi ti onal supervisory powers to ensure the exclusion of information
that is substantially nore prejudicial than probative. The

restrictions onvictiminpact i nformati on requested by t he def endant

are unnecessary to protect his constitutional rights during sentenci ng.

G Defendant’s Lack of Renporse

Def endant Edelin argues that his alleged “l ack of renorse” shoul d
not be used at sentenci ng on several grounds. First, he contends that

the use of “lack of renorse” in support of an aggravating factor
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penal i zes t he exercise of his Fifth Amendnent right toremain silent
and hi s Si xth Anendnent right toatrial.? The governnment responds
that it does not intendtorefer inany way to hisrefusal toadmt his
guilt for the charged of fenses or his exerci se of the Si xth Anmendnent

right toproceedtotrial. See Governnent’s Omi bus Opposition at 60.

The governnent argues that it will rely on affirmative evidence to show
t he defendant’s | ack of renorse.

Al t hough t he governnent will not use | ack of renorse as a non-
statutory aggravator inthis case, the use of | ack of renorse as a non-
statutory aggravator has been upheld in other cases. The Suprene

Court, in Zant v. Stephens, reinforced the legitimcy of | ack of

renorse as a non-statutory aggravating factor whenit statedthat any
“l awf ul evi dence which tends to showthe notive of the defendant, his
| ack of renorse, his general noral character, and hi s predi spositionto
commt other crimes is adm ssibleinaggravation.” 462 U. S. 862, 885

(1983). See United States v. Cooper, 91 F. Supp. 2d 90, 111 (D.D. C.

2000) .

The def endant argues that the “l ack of renorse” shoul d be stricken
as informati on because it i s anbi guous and duplicative of the future
danger ousness non-statutory aggravating factor. The Court di sagrees.

Federal courts have specifically upheldthe use of | ack of renorseto

2 |n the government’s Notice of Intent to Seek the Death Pendlty, lack of remorseislisted as
one factor that will be used to support the aggravating factor of Future Dangerousness.
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support a finding of future dangerousness. See United States v. Davis,

912 F. Supp. 938, 946, 947-48 (E.D. La. 1996); United States v. Cooper,

91 F. Supp. 2d at 111. The court inUnited States v. Wal ker, 910

F. Supp. 837, 855 (N.D.N. Y. 1995), held that a separate al |l egati on of
| ack of renorse coul d not be presented as a “di screte non-statutory
aggravating factor . . . “ but | eft open the questi on of whether such
an al | egati on coul d be present ed as evi dence of future dangerousness.
The gover nnent has not even attenpted to al | ege | ack of renorse as a
non-statutory aggravating factor. Defendant’s challenge to the use of

| ack of renmprse as information at sentencing fails.

H) Def endant’s Future Dangerousness

Def endant Edel i n al so ar gues agai nst t he non- st atutory aggravati ng

factor of future dangerousness by renewi ng his objection to non-

statutory aggravating factors in general. The Court has al ready
rejected this argunent. See supra, Section I11(B).

Def endant’ s argunent agai nst the use of future dangerousness as
a non-statutory aggravating factor is well received by the Court in
t hat he argues that the defenseis entitledto nmake a show ng that he
will beincarcerated for life evenif the jury decides agai nst i nposi ng
the death penalty. The governnment agrees that in the absence of
federal parole, the jury shoul d be i nforned of a defendant’ s nandatory

incarcerationfor Iife w thout parol e shoul d t he death penalty not be
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i nposed. See Randass v. Angel one, 120 S. Ct. 2113 (2000); Si nmpns V.

South Carolina, 512 U. S. 154 (1994).

To the extent that t he def endant argues t hat t he gover nment shoul d
be prohi bited fromintroduci ng any evi dence of future dangerousness,
however, the Court di sagrees. The Suprene Court’s deci sioninZant v.
St ephens, indicates that a defendant’ s “predi spositionto conmt other
crimes is admssibleinaggravation.” Zant, 462 U. S. 862, 885 (1983).
The gover nnment may present i nformationto support afindingof future
danger ousness as an aggravati ng factor. The defendant nay t hen r ebut
t he i nformati on present ed by t he governnent, all owi ng the jury to make
the ulti mate det erm nati on on whet her the federal prison systemw ||

adequately limt his future dangerousness.

| V. Statutory Aggravating Factor of Procurenent by Pavnent

Def endant Edel i n argues that the governnent’s Notice of intent to
use t he aggravati ng factor of procurenment by paynment shoul d be struck
on the grounds that the statutory aggravating factor is “too expansi ve”
and does not identify the paynent or pron se t hereof as t he “causal

factor” in inducing the nmurder. Defendant’s Mdtion at 65-66. 2

24 The government’s Notice includes the following statutory aggravating factor, as applied to
the murder of Maurice Doleman: “Procurement of Offense by Payment - The defendant procured
commission of the offense by payment, or promise of payment, of anything of pecuniary value.” Section
848 (n)(6). The defendant argues, in turn, againgt the atutory aggravator of the commission of the
offense “as congderation for the receipt, or in the expectation of the receipt, of anything of pecuniary
vaue.” Section 848(n)(7). The Court, after andlyzing the statutory aggravating factor, and the
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The government’s use of the statutory aggravating factor of
procur enment of the of fense by paynent has been properly noticed andis
valid. Astatutory aggravating factor i s not unconstitutionally vague

if it provides principledguidance tothe sentencing jury. See Maynard

v. Cartwight, 486 U.S. 356, 361-64 (1988); Godfrey v. Georgia, 446

U.S. 420, 427-433 (1980); G egg v. Ceorgia, 428 U. S. 153, 201 &n. 54

(1976). A plainreading of Section 848(n)(6) shows that it is not

unconstitutionally vague. See Jones v. United States, 527 U. S. 373

(1999). The challengetothe statutory aggravating factor interns of
its all eged over breadth simlarly fails. \Wile procurenent of the
of fense by paynent applies in nmany capital nurder cases, it does not
apply to every capital nmurder case. Statutory aggravating factors that
do not apply to all capital defendants prosecuted and narrowt he cl ass
of death-eligi bl e defendants are constitutional. See Jones, 527 U S.
373 (rmaking the sane point as to victiminpact testinony). Finally,
t he | anguage used i n t he government’ s Noticeis virtuallyidentical to

| anguage uphel d by t he Suprene Court in Poland v. Arizona, 476 U. S.

147, 149 (1976). The Court finds that the statutory aggravator, 21

U.S.C. § 848(n)(6(), is valid.

V. Motion to Strike Notice of Intent to Seek the Death Penalty

The Def endant’s Motionto Stri ke the Notice of I ntent to Seek t he

arguments of the parties, determines that Section 848 (n)(6) is congtitutionally sound.
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Deat h Penal ty Because of Racial Discrimnationinthe Governnent’s
Capital Charging Practices in Violation of the Fifth and Ei ghth
Amendnent s, and for Di scovery, charges that the governnent’s deci si on
to seek the death penalty agai nst defendant Edelin was based on
i nperm ssi ble factors, such as the race of the def endant and t he race
of his victinms. Defendant Edelin requests additional di scovery and an
evidentiary hearing related to his charges of racial bias by the

gover nment . 2°

%5 Defendant Eddin requests extensive information in his Motion for Discovery, including, but

not limited to the fallowing:

[I]nformation pertaining to the prosecution’s capital charging practices under 18

U.S.C. 83591 and 21 U.S.C. 8§ 848.. . . . All correspondence between the U.S.
Attorney’ s Office and the Attorney Generd’s Capitd Case Review Committee
regarding the decision to seek the death pendty against Mr. Eddin
.. .. Captions and case numbers of al cases submitted to capital case review in the
United States between January 1, 1994 and the present date, with a description of the
offense(s) charged and the ultimate disposition of the case. . . . [and related to each of
those cases, interna documents of the Department of Judtice including five different
forms, used in the desth penalty selection process and identified in the Department of
Justice Crimina Resource Manudl]. . . .All standards, policies, practices, or criteria
employed by the Department of Jugtice to guard againg the influence of racid, politicd,
or other arbitrary or invidious factors in the selection of cases and defendants for capital
prosecution . . .
Any correspondence from the Department of Justice to United States Attorneys and
their staff between January 1, 1994 and the present regarding federal degth pendty
policies, procedures, and selection criteria, or requesting identification of cases for
capital prosecution under federd law. . . . A ligt of al non-negligent homicide cases
throughout the United States since January 1, 1994 know [sic] to the Jugtice
Department or to the FBI in which one or more defendants was arrested and charged
by state or federa law enforcement authorities, and in which the facts would have
rendered the offenders digible for the death pendty under 18 U.S.C. § 3591, 21
U.S.C. § 848, or 21 U.S.C. § 924()). . ..

Defendant’'s Motion at 10-13.
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Def endant Edel in makes several argunents in support of his
under | yi ng contention that the governnment’ s deci sion to seek the death
penal ty agai nst hi mwas i nper m ssi bl y based on raci al di scrim nation.
Thi s “ki tchen si nk” approach to attacking the governnent’s Intent to
Seek the Death Penalty | eads to argunents t hat do not forma cohesi ve
chal | enge to t he governnent’ s deci si on to charge def endant Edelinw th
acapital crine. The defense argunents also fail to coherently attack
t he governnent’ s deci sionto seek the death penalty inthis case. The
Court addresses each of the argunments in turn, and i ndi cates why t he
arguments do not support each other, nor a conclusion that the
government’ s Notice of Intent to Seek the Death Penalty shoul d be
stricken in this case.

First, the defendant argues that the governnent’ s capital charging
practices areinviolationof the Fifth and Ei ghth Arendnents to the
Constitution because bl acks are charged with federal capital crines at
a nmuch hi gher rate than are whites. Second, the def endant argues t hat

t he Supreme Court’s ruling inMdeskey v. Kenp, 481 U. S. 279 (1987),

does not preclude the constitutional challenges raisedinthis case
because the final deci si on-nmaker on whether to seek the death penalty
incapital cases from1995 to 2001 was the Attorney General of the
United States, asingleindividual. Third, the defendant argues that

his clai mof racial discrimnationrests not on his own race, but on
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the race of his fourteenvictinms, all of whomwere bl ack. ?® Fourth,
def endant Edelin asserts that heisentitledto di scovery because he
has presented “sone evidence” in statistical form that the
government’ s chargi ng deci sions for all federal capital cases were
i nfluenced by racial discrimnation.?

The Court finds that the defendant’s argunents are i nconsi st ent
wi t h Suprenme Court precedent and t hat t he def endant has not net the
t hreshol d requirenments for further discovery. Defendant’s Motionis

her eby DENI ED.

A)  Analysis

The defendant fails torecognizeinhis Mtionthat the decision
t o charge a defendant with federal capital charges is not identical to
t he deci si on regardi ng whet her the governnment will seek the death
penal ty agai nst that defendant. The Court wi |l address the defendant’s
argunment s, however, as if they had been nade agai nst the di fferent

practices of the governnent, both i n maki ng chargi ng deci sions and i n

2 The Supreme Court in McCleskey v. Kemp found that crimina defendants could, in some
circumstances, challenge proceedings when a third person’s race was implicated. 481 U.S. a 292 n.8.

21 Defendant Edelin requests discovery dating back to 1994, however, given the substantial
changes made in 1995 to the government’ s review procedures related to whether to seek the desth
pendty, and the limited relevance pre-1995 cases would have to Defendant Edelin’s case, the Court
addresses Defendant Eddlin’ s requests for discovery with analysis of the requests for information from
1995-2000. The Court’s andysisfor post-1995 datistics would apply equally to the pre-1995
gatigicsfiled by the defendant in support of his Motion.
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maki ng a final determ nation as to whether to seek the death penalty.
Def endant’s allegations of racial discrimnation in the

governnent’ s capital charging practices are facially troubl esone,

especi ally given the disparity between t he nunbers of bl ack and white

def endants charged with capital crines. See DQJ Report at 9 (show ng

that from1988 to 1994, 75 percent of 52 defendants charged with
capital crinmes were bl ack, while only 13 percent were white; and t hat
from1995 to 2000, 48 percent of 682 def endants charged wi t h capit al
crimes were black, while only 20 percent were white). While the
statisticsareinitially troubling, the decisionto charge a defendant
with a federal capital crime is based on nunmerous factors.
Prosecutorial discretion has been w dely debated, decried, and
litigated. The United States Suprenme Court, however, has been st aunch
inits support tothe use of prosecutorial discretiontocurbcrinein

this country. See McCl eskey v. Kenp, 481 U. S. 279, 296-97 (1987),;

United States v. Arnstrong, 517 U. S. (1996), 467-68. The Suprene Court
has witten that prosecutorial discretionis afundanental part of our
crimnal justice systemand that it should not be infringed upon
wi t hout “exceptionally clear proof” of abuse. Md eskey, 481 U. S. at
297. The defendant, insofar as he seeks di scovery of the prosecutor’s
deci sionto charge himwith a federal crime rather than a crinme under
District of Colunbialaw, wouldinpermssiblyinfringe on prosecutori al

di screti on.
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The Suprene Court, inMd eskey v. Kenp, addressed a statistical

study of the i npl enentati on of the death penalty in Georgia. 481 U. S.
279 (1987). The Court assuned the validity of the study and its
concl usions, and found that the racial disparitiesidentifiedbythe
study coul d be attributabletoanultitude of factors, and t hus t he
statistics could not be used to prove a prinma faci e case of raci al
discrimnationin Georgia s application of the death penalty. I d. at
297.

The hol ding i nMcCl eskey, inadditiontodictafromthe majority
opi nion, clearly preclude this Court fromfindingthat aprimfacie
case of racial discrimnation exists in the governnent’s capital
chargi ng practices on the basis of the defendant’s Mtion. The
Md eskey Court indicatedthat it was | eery of the use of statisticsto
guesti on deci si ons made by prosecutors.?® The Court indicatedthat
pol i cy consi derations supporting the broad discretion of prosecutors
woul d wei gh agai nst “requiri ng prosecutors to defend their decisionsto
seek death penalties”®or, asinthis case, “[r]equiring a prosecutor

to rebut a study that analyzes the past conduct of scores of

8 “It is also questionable whether any consistent policy can be derived by studying the
decisions of prosecutors. . . . Since decisions whether to prosecute and what to charge necessarily are
individuaized and involve infinite factud variations, coordination among didrict attorney offices acrossa
State would be relatively meaningless. Thus, any inference for statewide statistics to a prosecutoria
“policy” isof doubtful rlevance” McCleskey, 481 U.S. at 295 n.15.

» McCleskey, 481 U.S. at 296.
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prosecutors . . . [rather than rebutting] a contenporaneous chal | enge
to his own acts.” M Cl eskey, 481 U. S. 296 n. 17 (citing Batson v.
Kent ucky, 476 U.S. 79 (1986).

Al t hough def endant Edel i n argues t hat McCl eskey i s i nappli cabl e
inthis situation because only one i ndividual nade the final deci sion
as to whether to seek the death penalty against federal capita
def endants, the defendant’s Motion attacks the procedures used to
det erm ne what charges wi I | be brought agai nst a def endant, federal or
state, capital or non-capital. H s Mdtion does not directly attack the
procedures used to determ ne whet her the death penalty will be sought
agai nst a particul ar capital defendant. The argunent that the Attorney
Ceneral acts as a deci sion nmaker in capital cases nati onwi de applies
only to the governnent’ s deci si on of whet her to seek the death penal ty.

The Attorney General does not nmmke capital chargi ng decisions.

B) Deci si on Whether to Seek the Death Penalty

The procedures used by the federal governnent in determ ning
whet her the death penalty shoul d be sought agai nst a particul ar
def endant, in place since 1995, nmandate that a capital defendant’s case
be revi ewed by three di fferent deci si on-nmakers i n order to determn ne
whet her t he governnment shoul d seek the death penalty agai nst t hat
def endant. The United States Attorney for each district nakes an

initial decisionto charge a defendant with a capital -eligible of fense,
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bef or e maki ng a recommendat i on as t o whet her deat h shoul d be sought and
sending the casetothe Attorney General’s Capital ReviewComittee,
(“Review Commttee”). The Review Commttee in turn makes an
i ndependent recommendati onto the Attorney General as to whether the
deat h penal ty shoul d be sought. The Attorney General then reviews the
case and makes t he final determ nation of whet her the governnent w ||
seek deat h agai nst the defendant. 30

I n response to concerns that the death penal ty was bei ng sought
di sproportionately against mnorities, the Departnent of Justice
conducted a statistical anal ysis of the race of capital defendants, the
race of their victins, geographi cal data and ot her information rel ated
to the governnent’ s determ nati on of whether to seek the death penalty
incapital cases. The statistical study was rel eased on Sept enber 12,
2000, and provi des a starting point for many of defendant Edelin’s

argunments. See The Federal Death Penalty System A Statistical Survey

1988- 2000, [hereinafter DQJ Study].

The DQJ St udy provi des no i nformati on about t he chargi ng deci si ons

made by different United States Attorneys’ O fices, beyond a raci al

30 When former Attorney General Janet Reno was questioned at a press conference as to
whether anyone in her office reviewed the cases with information about the race of the defendant, Ms.
Reno replied that the only people in her office who were formaly advised of that information were
pardegds who compiled the information for the DOJ Study. See Transcript of Press Conference With
Attorney General Janet Reno and Deputy Attorney General Eric Holder; Topic: The Death Pendty, 6
(September 12, 2000). She noted, however, that in cases where race was an issue in the case, such as
race-based killings, she was advised of race information during the review process. 1d.
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br eakdown of def endants charged with capital crines.3 The DQJ St udy
i nst ead f ocuses on t he recommendat i ons of each United States Attorney’s
O fice onwhether to seek the death penalty, the ReviewComm ttee's
deci si on on whether to seek the death penalty, and the Attorney
General’s decision on the sane issue.

Def endant Edelin disregards the statistical findings on the
determ nati ons nmade as to whether to seek the death penalty. The
def endant i nstead pointstotheracial disparitiesinthe conposition
of cases where capital charges are brought. The statisticsinthe DQJ
St udy go agai nst a cl ai mof racial discrimnation agai nst bl acks.
| nstead, the statistics suggest that the governnment is much less |ikely
to seek the deat h penalty agai nst a bl ack capital defendant than a
white capital defendant. FromJanuary 1995 to July 2000, the 94 United
St at es Attorneys, as a whol e, recommended seeki ng t he deat h penalty
agai nst 183 defendants charged with capital -eligible offenses. DQJ
Study at 15. The raci al breakdown was as follows: the United States
At t or neys reconmmended seeki ng t he deat h penal ty agai nst 36 percent of
t he whi t e def endant s, 25 percent of the bl ack def endants, 20 percent of
t he H spani ¢ def endants, and 52 percent of the “other race” defendants.

See DQOJ Study at 10.

The deci si ons of the ReviewComm ttee were sim | ar for capital

31 From January of 1995 to July of 2000, the 94 United States Attorneys charged 682 with
capital-digible offenses. 20 percent of the defendant charged were white, 48 percent were black, 29
percent were Hispanic, and 4 percent were “other race’. DOJ Study at 9.
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el i gi bl e defendants, recomendi ng t hat t he deat h penal ty be sought
agai nst 40 percent of the white defendants, 27 of the bl ack def endant s,
25 percent of the Hi spani c def endants, and 50 percent of the “other
race” defendants. DQJ Study at 10. Finally, over the sane time peri od,
the Attorney General authorized seeking the death penalty for capital
def endants in the foll owi ng proportions: 38 percent of the white
def endants, 25 percent of the bl ack defendants, 20 percent of the
H spani ¢ def endant s, and 46 percent of the “other race” defendants. 1d.
Al t hough the Court is leery of reliance onthese statistics for any
pur pose, Def endant Edel in’s suggestion that he was prosecuted onthe
basis of hisraceis |ess plausibleafter consideringthese nunbers.
An exam nation of the DOJ Study further indicates that the
governnent is nore likely to seek the death penalty i n cases where t he
victimor victinms were white, rather than bl ack. Seeid. at T-68, T-
168, T-245. This disparity is present at the [ evel of the United
States Attorney’s Ofice, the Review Comm ttee, and t he Attorney
CGeneral . % The DQJ St udy al so shows t hat t he gover nment deci des t o seek
t he death penalty i n nore cases whichinvolvenultiplevictinsthanin
caseswthonlyonevictim 1d. at 20-21, 25-26, 30-31. Again, this

disparity is present at all three I evels of decision nmaking. 1d.

32 See id.; Defendant Eddlin seems to imply that this statistic shows that the government decided
to prosecute him because this would create some kind of racid parity in the statistics, as he is charged
with multiple murders of black victims. Not only does defendant Eddlin fail to specificdly dlegethisin
his Mation, he provides no evidence that this occurred in his case.
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Q) Use of Statistical Data to Show Raci al Bi as

The Court nust be cautious inusing statistics such as the DOJ
Study toinfer therational e used by deci si on nakersincases|likethis
one. The statistical sanpling of defendants agai nst whomdeat h was
ul timately sought by the governnent isrelatively small, which coul d
exaggerate racial disparities. ld. at 9, T-57, T-58 (show ng t hat t he
gover nnent only sought the death penalty in 159 cases from1995- 2000,
andindicatingtheinpact invictimrelated statistics caused by the
&l ahorma Gty Bonbi ng and t he Af ri can Enbassy Bonbi ngs). Furt hernore,
t he Suprene Court has al ready expressed concern about the use of
statistics toshowracial discrimnationinselective prosecution

cl ai ns. The Court wrote in MC eskey v. Kenp that:

“Statistics at nost may show only a |ikelihood that a
particul ar factor entered into sone deci sions. Thereis, of
course, sonerisk of racial prejudiceinfluencingajury’s
decisioninacrimnal case. There are sim/lar risks that
ot her ki nds of prejudice will influence other crim nal
trials. The question ‘is at what point that ri sk becones
constitutionally unacceptable[.]’ MC eskey asks us to
accept the likelihood al | egedl y shown by t he Bal dus study as
t he constitutional nmeasure of an unacceptabl e ri sk of raci al
pr ej udi ce i nfl uenci ng capital sentencing deci sions. This we
decline to do.”

McCl eskey, 481 U. S. 279, 308-09 (1987) (internal citations omtted).
The type of statistics rejected by the Suprene Court i nMcd eskey are
precisely the type of statistics defendant Edelin seekstorely on
here. Defendant Edel i n argues that the racial disparitiesintheraw

nunber s of defendants charged with capital crinmes shouldinvalidatethe
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governnent’s Notice of Intent to Seek the Death Penalty inthis case.
Prosecutorial discretioninchargingis seldominfringed upon by the
courts, especially when there has been no showi ng of prosecutori al

m sconduct. See McCl eskey v. Kenp, 481 U. S. 279, 297 (1987) (" Because

discretionis essential tothe crimnal justice process, we woul d
demand exceptionally clear proof before we would infer that the

di screti on has been abused.”); United States v. Arnstrong, 517 U. S.

(1996), 467-68. O her federal courts have expressed a | ack of
confidenceinstatistics as evidence of racial disparitiesin capital

cases. See United States v. Arnstrong, 517 U. S. 456 (1996), United

States v. Bin Laden, 2000 WL 1838754, at *4-*5, United States v.

Cooper, 91 F. Supp. 2d 90, 115 (D.D.C. 2000).
There are sinply too many di fferent vari abl es not addressedinthe
DQJ Study. It would be fool hardy of this Court to all owone set of

statisticstodictate the Court’s actions.? The Court will not ignore

t he Supreme Court’s decisioninMCl eskey v. Kenp and findthat the
statisticsincludedinthe DQJ Study are sufficient evidence to support
t he def endant’ s cl ai mof racial discrimnationinthe governnment’s
capi tal charging practices.

The def endant argues t hat Mcd eskey v. Kenp does not preclude this

Court fromfindingthat the DQJ Study shows raci al discrimnationin

3 The vast mgjority of death row prisoners nationwide are male. That statistic does not
necessarily indicate that there is wide-pread gender biasin capital sentencings or in capita charging
procedures.
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capi tal chargi ng practices because the United States Attorney General
personal | y nakes the final decision of whether to seek the death
penal ty agai nst individual capital defendants. Obviously this
rationaleis flawed. Althoughthe Attorney General nakes the final
deci sion as t o whet her t he deat h penal ty shoul d be sought agai nst a
f ederal capital defendant, the Attorney General does not personally
make t he deci si ons as to whet her an i ndi vi dual shoul d be charged with
a non-capital, capital, federal, or state crine.

The deci sion by a United States Attorney to pursue federal capital
char ges agai nst a defendant, or to seek a | esser penalty, is inherent
to t he concept of prosecutorial discretion. United States Attorneys
simlarly have the discretionto forego federal prosecutionin favor of
al l owi ng state prosecutors to pursue a conviction. The statistics that

t he Suprene Court anal yzed i nMcCl eskey v. Kenp were rejected because

t hey i ncl uded t oo many vari abl es t o concl ude t hat t hey showed r aci al
discrimnationinthe capital proceedingsinthe state of Georgia.
Li kewi se, the statisticsinthe DQJ Study, particularly as they rel ate
to capital charging practices, include avariety of variables that the
DOJ Study does not even attenpt to anal yze.

The Mcd eskey Court enphasi zed the difficulties in concludingthat
di scrimnatory intent was behind statistical disparities in the

crim nal charging process, witing that the “uni que nature of the

[ chargi ng] decisions at issue in this case al so counsel s agai nst
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adopti ng such an i nference fromthe disparities indicated by the Bal dus
study.” McCl eskey, 481 U. S. at 295. The statisticsinthe DQJ Study do
not account for the nyriad of variables that factor into the
prosecutorial decision of whether to charge a def endant with a capital
of f ense.

The Suprene Court has | ong hel d t hat prosecutorial discretion

shoul d not be i nfringed upon by t he courts absent sone show ng that the
di scretion had been abused. In MC eskey, the Court expl ained:

Qur refusal torequire that the prosecutor provi de an
expl anation for his decisionsinthis caseis conpletely
consistent withthis Court’s | ongstandi ng precedents t hat
hol d t hat a prosecut or need not expl ai n hi s deci si ons unl ess
the crim nal defendant presents a prima facie case of
unconstitutional conduct with respect to his case.

|d. at 296-97 n. 18; accord, United States v. Arnstrong, 517 U. S. at

467-68 (simlarly distinguishing Batson v. Kentucky, 476 U S. 79

(1986)) .
Prosecutorial discretionis assunmed to be exercisedingoodfaith.

Attorney General v. Irish People, Inc., 684 F. 2d 928, 947 (D.C. Cir.

1982), cert. denied, 459 U S 1172 (1983); see al so Md eskey, 481 U. S.

at 313 (“Vhere the discretion that is fundanental to our crim nal
process i s involved, we declineto assune that what i s unexplainedis

invidious.”); United States v. Eklund, 733 F. 2d 1287, 1290-91 (8""Qr.

1984) (“Wthout such a showi ng the crim nal prosecutionis presunedto
have been undertaken in good faith and in a nondi scrim natory manner

pursuant toaduty to bringviolatorstojustice”), cert. denied, 471
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U.S. 1003 (1985).

D) Standard f or Establishing |l npermn ssible Sel ective Prosecution

The Suprenme Court, in United States v. Arnstrong, clearly

est abl i shed t he burden of proof on a crim nal defendant who nakes
char ges of abuse of prosecutorial discretion. Adefendant’s Equal
Protection clai mof i nperm ssi bl e sel ective prosecution requires proof
of two elenments: “[t]he claimnt nust show that the federal
prosecutorial policy ‘had a discrimnatory effect and that it was

1N

noti vated by a di scrim natory purpose.’” Arnstrong, 517 U. S. at 465

(quoting Wayte v. United States, 470 U. S. 598, 608 (1985)). In order

to“establishadiscrimnatory effect in arace case, the clai mant nust
showthat simlarly situatedindividuals of adifferent race were not
prosecuted.” Armstrong, 517 U.S. at 465.

I n order to obtain discovery on a claimof unconstitutional
sel ective prosecution, a defendant nust present “sone evi dence” of the
elements required for relief on the merits of such clains:
di scrimnatory effect and di scrim natory purpose. Arnstrong, 517 U S.
at 465; Webster, 162 F.3d at 333-34. Absent a show ng of
di scrimnatory effect, by way of simlarly situated individuals of a
di fferent race who were not prosecuted, the Supreme Court has i ndi cat ed
that a district court need not grant discovery on the selective

prosecution claim Arnstrong at 468-71. The foregoi ng standards al so
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apply to defense notions for evidentiary hearings on selective

prosecution clainms. See Wade v. United States, 504 U S. 181, 186

(1992); Webster, 162 F.3d at 333-34.

Al t hough def endant Edel i n argues t hat t he standard for di scovery
and for an evidentiary hearing is sonmehow! ower than t he standards
indicated i nArnstrong, the only federal court of appeal s to hear such
an argunment has hel d that the standard for di scoveryisidentical to

t he st andards established i n Arnstrong and Mcd eskey. Wbster, 162 F. 3d

at 335; see also Arnstrong, 517 U. S. at 468 (“The justifications for a
ri gorous standard for the el enents of a sel ective-prosecutionclaim
t hus require a correspondi ngly rigorous standard for di scoveryinaid
of suchaclainf). Ahighstandardis even nore appropriate where, as
here, the discovery requested woul d be extrenely burdensone and
i nvasi ve. See supra note 1.

Evenif the Court were to determ ne that alower threshol d shoul d
apply for granting di scovery and an evi denti ary heari ng, the def endant
would still be required to provide sonme direct evidence of

di scrim natory purpose and di scrim natory effect. See Arnstrong, 517

U.S. 468-71; Bin Laden, 2000 W. 1838754, at *5. Defendant Edelin does
not nmeet this standard, havi ng present ed no evi dence of discrimnatory
effect or discrimnatory purpose.

Def endant Edel i n does not even attenpt to showthat simlarly

situated individuals of a different race were not prosecuted for
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simlar crimes. See Arnstrong, 517 U. S. at 465; Bin Laden, 2000 WL

1838754, at *4. It may be difficult for the defendant to find an
i ndi vi dual of another race who has allegedly commtted nultiple
murders, three of themcapital, inadditionto nultiple attenpted
mur ders and assaults with intent to nurder, and yet had never been
prosecuted. Gventhat therearerelatively fewindividual s who neet
t hose specifications, it m ght be inpossiblefor defendant Edelinto
showa simlarly situated non-bl ack i ndi vi dual who was not charged with
acapital crine. Neverthel ess, thelegal standard established by the
Suprenme Court inArnmstrong demands t hat t he def endant provi de sone
evi dence of simlarly situated individual s of another race who were not
prosecuted in order to obtain di scovery on a sel ective prosecution
claim Armstrong, 517 U.S. at 465.

The Court has eval uat ed t he argunent s nade by def endant Edel i n and
found that they do not showt hat the governnent shoul d be conpelledto
provi de further di scovery to the defendant with regards to ot her cases.
The Court has previously denied a Motion by defendant Edelin for
Di scovery of informationrelatedtothe United States Attorney’ s and
Attorney CGeneral’s decisions to seek the death penalty in his case. See

United States v. Edelin, Order of January 23, 2001, 2001 W. 65580, *13-

*16 (D.D.C.). It would be groundl ess for the Court to holdthat heis

nowentitledtothe sane ki nd of di scovery withrelationto every other

capi tal case since 1995, including his own. See Def endant’ s Mdtion at
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10-13.

The defendant has failed to provide any evidence of racial
discrimnation in his case; therefore he has not net the m ni num
requi renents established by the Suprene Court in Arnmstrong for
di scovery. The statistics contained in the DOJ Study cut agai nst
def endant Edelin’s argunent that t he governnent i s seeking the death
penal ty agai nst hi mbecause of his race. Although def endant Edelin
argues that several comments by the forner Attorney General and Deputy
At t or ney CGeneral showsone sign of bias inthe Departnent of Justi ce,
bot h of those i ndi vi dual s stated that there was no evi dence of any bi as
inthe process of selecting cases where t he deat h penalty shoul d be

sought. See Transcript of Press Conference Wth Attorney General

Janet Reno and Deputy Attorney General Eric Holder: Topic: The Death

Penalty, 9 (Septenber 12, 2000). While further studi es have been
ordered t o exam ne why t he nunber of bl ackscharged with capital crines
inthe federal systemis di sproportionate to the percentage of bl acks
i nthe general popul ation,*thereis currently no basis for ordering
di scovery of the materials defendant Edelin seeks.

Def endant Edelinfails to nmeet the requirenments established by the
Suprene Court for discoveryinaselective prosecution case. He has
not produced any evi dence t hat he was prosecut ed on t he basi s of his

race, nor has he provided any evidence that he was sel ected for

¥ Seeid.
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prosecution on the basis of the race of his alleged victins. More
i mportantly, defendant Edelin has not shown that thereis any simlarly
si tuat ed whi t e def endant who was not prosecuted. Defendant Edelin’s
chal |l enge to the federal government’s chargi ng deci si on on t he grounds
of sel ective prosecutionis not supported bythe Attorney General’s
declining to seek the death penalty agai nst sone white capital
defendants; the same decision was nmade with respect to a

proportionately greater nunber of bl ack defendants. See DQJ St udy at

10-11.

Even i f def endant Edel i n had been abl e t o provi de sonme evi dence
to support a prima faci e case of sel ective prosecution on the basis of
race, and he were provided discovery related to his claim the
government has atotally-race neutral responseto any prinma faci e case
present ed by def endant Edelin. The governnent has evi dence, and t he
grand jury has found probabl e cause t o show, that def endant Edelin has
engaged i n serious crim nal of fenses, including fourteen nurders and
engaging in and working in furtherance of a continuing crimnal
enterpriseinviolationof federal | aw. The governnent coul d easily
provi de a race-neutral explanation for its decisionto charge defendant
Edelin with a capital crine.

Addi tionally, evenif discovery had proven appropriateinthis
case, the material s sought by defendant Edelin are largely privil eged

under the attorney client privilege, the work product doctrine, and t he
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del i berative process privilege, as held by this Court inits order of

January 23, 2001. See United States v. Edelin, 2001 W. 65580, *13-*16

(DDD.C). SeealsolUnited States v. Fernandez, 231 F. 3d 1240, 1246-47

(9t G r. 2000) (establishingthe privileged character of docunents and
i nformati on such as t hose sought by defendant Edelin). The defendant’s

Motion for Discovery is DEN ED.

E) Ei ght h Anendnent C aim

The Court al so finds that defendant Edelin fails to establish an
Ei ght h Amendnent vi ol ati on by t he governnment. In order to establish
hi s Ei ght h Amendnent cl ai m def endant Edel i n nust show sone evi dence of
an express “invidious” intention underlyingthe inpositionof the death

penalty. See McCl eskey, 481 U. S. at 313, 319. The Court finds t hat

such a showi ng woul d be appropri ate for defendant Edelin’s claim for
al t hough t he deat h penal ty has not been i nposed upon him he i s maki ng
asimlar claimwithregards tothe capital charging and intent to seek
t he death penalty deci sions in his case. Defendant Edel i n provi des no
evi dence of invidiousintention, and, as stated above, he provi des no
evi dence of “discrimnatory purpose” or “discrimnatory effect”.
Therefore, his Ei ghth Anmendnent cl ai mfails as his Equal Protection
claimfails.

Def endant Edelin’s Motionto Strike the Notice of Intent to Seek

t he Deat h Penal ty Because of Racial D scrimnationinthe Governnent’s
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Capital Charging Practices in Violation of the Fifth and Ei ghth

Amendnments, and for Discovery is hereby DENI ED.

VI . Concl usi on

Def endant Edel i n has chal | enged nuner ous portions of the Anti-Drug
Abuse Act, and t he governnment’ s Notice of Intent to Seek t he Death
Penal ty agai nst him H s argunents, sonme of which are superficially
appeal i ng, | ack substance. Qher federal courts have found nany of his
claims without nerit. This Court, after anal yzing the defendant’s
Motions and the government’'s Oppositions thereto, DENES the

def endant’s Moti ons.

SO ORDERED.

Royce C. Lanmberth
United States District Judge

Dat e:
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